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James G Hayes' and State Farm Miutual Autonobile
| nsurance Conpany appeal a judgnent of the Ham |ton County

Chancery Court which provided in part the foll ow ng:

2. State Farm Miutual Autonobile |Insurance
Conmpany, therefore, shall be liable to Robin Lynn
Jackson for

(a) the $13,000 judgnment entered in favor of Peggy
S. Rose against Robin Lynn Jackson in Div.Ill Hamlton
County Circuit Court case No. 92-CV-454, plus

(b) post judgnent interest on that judgment
accrued at the applicable legal rate of interest from
the date of entry of the judgnment, June 8, 1993, until
it is fully satisfied by State Farm plus,

(c) any court costs taxed in that case.

3. State Farm Mutual Autonobile |Insurance conpany
shall also be liable to Robin Lynn Jackson for:

(a) the $13,425.26 judgnent entered in favor of
Staci e Henry agai nst Robin Lynn Jackson in United
States District Court for the Eastern District of
Tennessee case No. 1:92-cv-311, plus

(b) post judgnent interest on that judgnent
accrued at the applicable legal rate of interest from
the date of entry of the judgnment, June 8, 1993, until
it is fully satisfied by State Farm plus

(c) any court costs taxed in that case.

4. State Farm Mutual Autonobile Insurance Conpany
shall also be liable to the Jacksons for the $2, 346. 00
in attorneys fees incurred with John H ggason for his
representation of themin the Peggy Rose and Stacie
Henry | awsuits.

The judgnent was rendered as a result of damages

sustai ned by Thomas J. Jackson, Jr., Beverly V. Jackson, and

! Al t hough James G. Hayes, agent for State Farm filed a notice of

appeal and a joint brief with State Farmin this Court, he was not cast in
judgment .



Robi n Lynn Jackson, their daughter, arising fromtwo |aw suits
filed against themwhich their liability carrier failed to
provi de coverage or defend. Allstate |Insurance Conpany

("Al'l state"), the uninsured notorist carrier as to the vehicle in
which the plaintiffs in the underlying case were riding, cross-
appeal s a judgnent denying its claimfor the attorney fees
incurred in defense of the Jacksons in the above-nentioned

actions.

The facts relevant to this appeal are as follows. On
Decenber 16, 1988, State Farm through its agent Janes G Hayes,
i ssued an autonobile liability policy to Thomas and Beverly
Jackson. The policy insured M. and Ms. Jackson's 1979
O dsnobile Cutlass for a policy period begi nning on Decenber 16,
1988, and endi ng on June 16, 1989. The policy could be renewed
every six nonths upon paynent of the prem umon or before the due

dat e.

At that time, M. and Ms. Jackson had various policies
with State Farm including two other separate autonobile
liability policies, a homeowners policy and flood insurance.

Each of the policies had different due dates. Through the years
M. and Ms. Jackson sonetines exercised their option to pay half
of a policy's premium plus $2.00, during the first 90 days of

the policy term



Over the course of a year, M. and Ms. Jackson
received a large nunber of nmailings from State Farm State Farm
regularly sent nmailings on each of the various policies,

i ncl udi ng renewal notices, balance due notices, and cancell ation
notices. The various notices bore a policy nunber, a description
of the insured vehicle, the anbunt due on the policy, and the

applicabl e expiration or cancell ation date.

As for the policy on the 1979 Cutlass, M. and Ms.
Jackson paid the premumin full at the tinme the policy was
i ssued in 1988. M. and Ms. Jackson again paid the prem umin
June of 1989. On Decenber 11, 1989, Ms. Jackson went to M.
Hayes' agency prepared to pay the entire anount of the prem um
M. Hayes' enployees m stakenly advised Ms. Jackson that the
anount due on the policy was considerably | ess than the anmount of
the premum Ms. Jackson requested that the enpl oyee doubl e
check, which the enployee did with the sane result. Because of
this mstake, the entire premumwas not paid. As a result,
State Farmtreated the policy as | apsed and sent no nore prem um
notices on the 1979 Cutlass and no nore prem um paynents were

made on that policy by M. and Ms. Jackson.

On July 9, 1991, while being driven by Robin Jackson,
the 1979 Cutlass was involved in an accident. As a result of the
acci dent, suit was brought against M. and Ms. Jackson and Robin
in two separate court actions by Peggy Rose and Stacie Henry.

State Farm after investigation, denied coverage on the policy to



M. and Ms. Jackson and Robin. Thus, State Farm did not
participate in either of the actions. M. and Ms. Jackson
acquired the services of M. Hi ggason, an attorney, for their
defense in these actions. Also, pursuant to the uninsured
notorist interest in Mss Henry's grandnother's autonobile

i nsurance policy with the Allstate |Insurance Conpany, Allstate

entered a defense on behalf of Robin Jackson in both |awsuits.

The actions resulted in a judgnent in favor of Ms. Rose
in the amount of $13, 000 agai nst Ms. Jackson and a judgnent in
favor of Ms. Henry in an anount of $13,425.26, al so against Ms.
Jackson. M. and Ms. Jackson incurred $2,346 in attorney fees
to their attorney. Allstate clainms to have incurred |egal fees

totaling $15, 992. 68.

Thereafter, M. and Ms. Jackson and All state brought
suit in the HamIton County Chancery Court against State Farm and
its agent M. Hayes for the judgnents found agai nst Robin, as
well as the costs incurred in the defense of the actions. The
Chancel | or found that M. Hayes' enpl oyee had nade a
representation that was not in accord with the truth by
representing that the premumthat was due on the 1979 Cutl ass
was less than it was in actuality, that M. and Ms. Jackson
relied on this representation and as a result of this reliance,
M. and Ms. Jackson had changed their position to their
detriment. Thus, the Chancellor found that State Farm was

estopped to deny coverage and directed Allstate to pay the anount



of the awards in the Rose and Henry | awsuits, as well as the
attorney fees incurred by M. and Ms. Jackson. The Chancell or

al so directed M. and Ms. Jackson to pay the overdue prem uns on
the policy covering the 1979 Cutlass. Allstate's claimfor

attorney fees was deni ed.

The Appellants, State Farm and M. Hayes, contend that
the Chancellor erred in concluding that they were estopped,
through the actions and statenments of their enpl oyees, to deny
coverage to M. and Ms. Jackson and their daughter, Robin Lynn
Jackson, for her accident of July 9, 1991. Allstate cross-
appeal s, arguing that the Chancellor erred in disallow ng an

award of attorney fees in its favor.

Estoppel in the insurance context was extensively

di scussed by our Suprenme Court in Bill Brown Const. v. dens

Falls Ins. Co., 818 SSW2d 1 (Tenn.1991). There the Court cited

t he Tennessee Agency Statute for the proposition that any
conflict arising fromreliance, on the part of an insured, on the
representations of the insurance agent should be construed in the
favor of the insured. Any provision of the insurance policy may

be wai ved by the acts of the insurer's agent. Bill Brown Const.

Co., supra. However, the insured has the burden of proving the

el emrents of estoppel.

Cenerally, when an insured reasonably but detrinentally

relies on the statenents of an insurance agent, the insurance



conpany will be estopped to deny coverage. "In an action on a
contract of insurance, the insurance conpany is generally

consi dered estopped to deny liability on any natter arising out
of the fraud, m sconduct, or negligence of an agent of the

conpany." Henry v. Southern Fire & Casualty Co., 46 Tenn. App.

335, 330 S.W2d 18 (1958). In order to succeed on a claim of
estoppel, a clainmant nust show conduct on the part of the insurer
or its agent which amounts to a fal se representation, that there
was an intention or expectation that the representati on woul d be
acted upon by the insured, and actual or constructive know edge

of the facts. See Robinson v. Tennessee Farnmers Mut. Ins. Co.,

857 S.W2d 559 (Tenn. App. 1993). The insured nust al so show | ack
of know edge and the neans of know edge of the truth as to the

represented facts, reliance, and prejudicial change in position.

The review of the findings of fact of the trial court

is de novo and there is a presunption of correctness unless the

preponder ance of the evidence shows otherwi se. Rule 13(d),
Tennessee Rul es of Appell ate Procedure. Thus, only if the
evi dence preponderates against the Chancellor's findings wll his

judgnent be reversed on appeal .

The Chancel lor found that over the course of 15 years
the Appellant provided M. and Ms. Jackson with all of their
aut onobi | e and hormeowners i nsurance and that they had established
a course of dealing in which M. and Ms. Jackson frequently

personal ly inquired as to the amount of prem uns due rather than



relying on nailed statenents. As to these inquiries, the
Chancel l or found that M. and Ms. Jackson relied, on a regul ar
basis, on the representations made by M. Hayes' enpl oyees
concerni ng the anount of prem um paynents they owed. Further,
the Chancellor found that upon attenpting to pay the prem um on
the 1979 Cutlass, Ms. Jackson was incorrectly informed of the
amount of prem um due on the policy. Ms. Jackson inforned the
enpl oyee that she thought that nore was due on the policy. The
enpl oyee doubl e checked and reassured Ms. Jackson that the

m srepresented anount was correct. As a result of this m stake,
the policy | apsed and was cancel ed. Thus, it is apparent that
the el enments of estoppel as set out in Robinson are net and the

evi dence does not preponderate against the Chancellor's findings.

The Appellants argue that estoppel should not be found
in this case because M. and Ms. Jackson had the ability to
ascertain the truth of the representation. "[T]here can be no
estoppel where both parties have the opportunity and the neans of

ascertaining the truth." Ranbeau v. Farris, 186 Tenn. 503, 212

S.W2d 359 (1948). See al so Robi nson, Supra. State Farmrelies
on a finding by the Chancellor that the Appellants provided M.
and Ms. Jackson with sufficient information that they could have
ascertai ned the due dates and anobunts owed on their various
policies. However, as already noted, the Chancellor also found
that for over 15 years, M. and Ms. Jackson had all of their

aut onobi | e and homeowners insurance with State Farmthrough M.

Hayes' agency. Including the policy at issue, at the tinme of the



m srepresentation, M. and Ms. Jackson had five separate

I nsurance policies. These policies generated a | arge nunber of
mai | i ngs. The Chancellor found that it becanme the practice of

M. and Ms. Jackson to inquire personally as to the status of
the policies and not to rely on the various mailings. After the
m srepresentation by M. Hayes' enpl oyee and the subsequent | apse
of the policy, M. and Ms. Jackson nmade additional inquiries and

were assured that their policies were current.

Thus, we find that, by a preponderance of the evidence,
the Chancellor was correct in finding the elenments of estoppel
were met. We accordingly affirmthis portion of the Chancellor's

j udgment .

Al |l state, as Cross-Appellant, argues that the
Chancel l or erred by denying its cost of defending M. and Ms.
Jackson in the Rose and Henry |awsuits. Allstate argues that
because State Farm wongfully denied coverage, they were forced
to provide defense by virtue of Ms. Henry's grandnother's
uni nsured notori st coverage. Allstate contends that the
Chancellor's ruling allows State Farmto be unjustly enriched by
the val ue of the defense provided by Allstate. On this issue,

t he Chancel | or found:

State Farmis responsible for the attorney hired by M.
and Ms. Jackson. Allstate Insurance Conpany had their
attorneys in the lawsuit not to benefit or to protect
M. and Ms. Jackson or Robin Jackson. They were in
the lawsuit to hold the judgnent down to mnimze any



suns they would have to pay. Such did not inure to the
benefit of M. and Ms. Jackson. (Enphasis supplied.)

The Tennessee Legislature, in T.C A 56-7-1206, has
provi ded that when an uninsured notorist policy is relied on in
an action agai nst an uninsured, the uninsured notorist carrier
"shall thereafter have the right to file pleadings and take ot her
action allowable by law in the nane of the owner and operator of
the uninsured notor vehicle." (Enphasis supplied). Thus, it is
clear that an uninsured notorist policy carrier, whose policy has
been i nvoked, has a right, but no statutory duty, to defend on

behal f of the uni nsured notori st.

All state cites the rule in Tennessee that attorney fees
are recoverabl e under an independent tort theory. The rule

states:

One who through the tort of another has been required
to act in the protection of his interests by bringing
or defending an action against a third person is
entitled to recover reasonabl e conpensation for |oss of
time, attorney fees and ot her expenditures thereby
suffered or incurred in the earlier action. (Enphasis
supplied.)

Rest at enent (Second) of Torts 8 914(2) (1977). See also Pull nman

Standard Inc. v. Abex Corp., 693 S.W2d 336 (Tenn.1985); W] son

Estate v. Arlington Auto Sales, 743 S.W2d 923 (Tenn. App. 1987).

This is consistent with the rule that these expenses may only be

recovered "where the natural and proxi nate consequence of a

10



tortious act of defendant has been to involve plaintiff in

litigation with a third person.” Pullmn Standard, supra.

In Wlson Estate, this Court awarded attorney fees when

an i nsurance agent was forced to defend itself in an action in
whi ch the insurer had wongfully denied coverage. This Court
focused on the bad faith of the insurer and the rel ationship

between the insurer and its agent.

In the present case, though we have found that State
Farm wrongful |y denied coverage, there has been no show ng of bad

faith. Rather, coverage was denied due to a clerical m stake or

a computer error. Further, in Wlson Estate, the relationship of
the parties was one of principal and agent. There is no simlar
rel ati onship between State Farm and Allstate and they share no
comon liability with respect to the other parties in this these
cases. Finally, as stated above, Allstate had no duty to provide
any defense for M. and Ms. Jackson. W agree with the
reasoni ng of the Chancellor that Allstate entered a defense on
behal f of M. and Ms. Jackson in order to mnimze the anmount of
any judgnment rendered against M. and Ms. Jackson or Robin which
they woul d have to pay under the uninsured notorist policy. This
defense enured to the benefit of Allstate nore directly than any

other party in this suit.

11



For the forgoing reasons the judgnent of the Trial
Court is affirmed and the cause remanded for collection of the

costs below. Costs of appeal are adjudged against State Farm

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Clifford E. Sanders, Sr.J.
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